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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR AT TEZPUR 

 
 

Present : Smti. M. Nandi, 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 

MAC CASE NO. 13 of  2013(D) 
 

1.  Sri Nirmal Ch. Borah  
 S/O Nila Kanta Borah, 
 R/O Vill.- Bhakatgaon, 
 P.O. Chariduar, 
 P.S.- Rangapara, 
 Dist. Sonitpur , Assam.  
 
2. Smti.  Pinky Borah 
 W/O Late Nitu Borah, 
 R/O Vill.- Bhakatgaon, 
 P.O. Chariduar, 
 P.S.- Rangapara, 
 Dist. Sonitpur , Assam. .......................Claimants.   
 

-Versus- 
1.  Sri Inardeo Ray, 
 Son of  Late Moti Ray 

Vill.- Jahajghat , Tezpur. 
 P.O. & P.S.- Tezpur. 
 Dist. Sonitpur, Assam. 
 [( Owner of the vehicle No. BR-01G/6558 LPT 1210 Truck)] 
  
2. Sri Sanjeeb @ Sanjeep Ray, 
 S/O Sri Inardeo Ray 

Vill.- Jahajghat , Tezpur. 
 P.O. & P.S.- Tezpur. 
 Dist. Sonitpur, Assam. 
 [( Driver of the vehicle No. BR-01G/6558 LPT 1210 Truck)] 
  
3. Oriental  Insurance Co. Ltd.  
 Tezpur Branch, 
 P.O.& P.S.  Tezpur.  

Dist. Sonitpur,  
 
4.  New India Assurance Co. Ltd.  

Tezpur Branch, 
 P.O.& P.S.  Tezpur.  

Dist. Sonitpur, Assam..........................Opposite parties. 
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ADVOCATES APPEARED 
 
For the claimant   :-Sri K. Gogoi & S.K. Singh, Advocates.   
 
For the O.P.No.1 & 2  :-Sri T. Ghosh, Advocate. 
 
For the O.P. No. 3   :-Sri M. Baruah, Advocate. 
 
For the O.P. No. 4.  :-Sri M. Borah, Advocate. 
 
Date of Argument   :- 01-11-2017 

 
Date of Judgment   :- 09-11-2017    
          
  

J U D G M E N T 
 
 

This is an application U/S- 166 of M.V. Act 1988 filed by the claimants Sri 

Nirmal Borah and Smti. Pinky Borah claiming compensation for the death of their 

son/husband Nitul Borah, who died in a motor vehicle accident.  

1.       The brief fact of the case is that on 11-07-12 at about 7-40 P.M.  while the 

claimant’s son/husband Nitul Borah along with Home Guard Sultan Mamud were 

proceeding towards Sulung on official duty riding his vehicle bearing No. AS-

12F/5230 (Motor cycle), and when they reached near Hatibandha on NH-37(A) 

under Ulluoni P.S., one vehicle bearing No. BR-01G/6558( LPT 1210 Truck)  driven 

by its driver in a rash and negligent manner, knocked down vehicle of Nitul Borah 

from the front side. As a result, the claimant’s son/husband and pillion rider 

Sultam Mamud died on the spot. They were taken to Nagaon Civil Hospital for post 

mortem examination. At the time of accident, the deceased Nitul Borah was 27 

years of age and leaves behind him the claimants - father, and wife and brother.  

2. After the accident, one case was registered vide Ulluoni P.S. case No. 

83/12 u/s- 279/304(A)/427 IPC. The deceased was a constable of Assam Police 

Battalion and his monthly salary was Rs. 16,000/- . At the time of accident, the 

vehicle bearing No. BR-01G/6558( Truck) was  insured with Oriental Insurance  

Co. Ltd. vide policy No. 321202/31/2012/4644 valid up to 30-01-13 and the other 

motor cycle bearing No. AS-12F/ 5230 was insured with New India Assurance Co. 

Ltd. vide policy No. 53070431110100006544 valid upto 29-11-12. Through this 
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claim petition, the claimants claimed compensation amounting to Rs. 27,00,000/-( 

Rupees twenty seven  lakhs) only for the death of their  son/husband Nitul Borah, 

in a motor vehicle accident. 

3. Against the claim petition, O.P. No. 1 and 2 i.e. owner and driver of the 

vehicle bearing No. BR-01G/6558 (Truck) have submitted written statement 

wherein it is admitted that the O.P. No. 1 is the registered owner of the vehicle 

and O.P.NO. 2 was the driver of the said vehicle, who had valid driving licence at 

the time of accident but it is denied that the driver of the vehicle was driving in a 

rash and negligent manner for which the accident took place. It is alleged that 

when the motor cyclist tried to overtake the offending vehicle to stop the ten 

wheeler without applying mind, they suddenly came in front of the vehicle and the 

motor cycle was trapped between two vehicles and the rider could not control the 

vehicle and fell down on the road. As a result of which both the riders came under 

the right side rear wheel.  The driver of the vehicle tried to stop the vehicle by 

applying the brakes but all of his efforts were in vain. The accident occurred due 

to sole negligence and rash driving of the motorcyclist i.e. claimant’s son 

/husband. Moreover, the alleged vehicle was insured with Oriental Insurance Co. 

Ltd.  at the relevant time of accident. Hence, if any compensation is awarded that 

will be paid by the insurer of the vehicle and prayed to exonerate O.P. No. 1 and 2 

from their liabilities of paying any compensation. 

4. O.P. No. 3 i.e. Oriental Insurance Co. Ltd. insurer of the Truck has 

submitted written statement wherein it is denied all  about the accident alleged to 

have been taken place on 11-07-12  at about 7-40 P.M. at Hatibandha on NH-37A 

under Ulluoni P.S.  under Nagaon District and there was no such rash and 

negligent driving on  the part of the driver of the alleged vehicle. The motor cycle 

bearing no.AS-12F/5230 was involved in the alleged accident which is duly insured 

with New India Assurance Co.Ltd. liable for compensation. The contributory 

negligence was denied. The driver of the motor cycle rashly and negligently drove 

the motorcycle and collided with the Truck and prayed to dismiss the claim petition 

with cost.  

5. O.P. No. 4 i.e. New India Assurance Co. Ltd.  insurer of the motor cycle 

bearing No. AS-12F/5230 has submitted written statement wherein it is alleged 

that the accident occurred due to rash and negligent driving by the driver of the 

vehicle bearing No.BR-01G/6558 (Truck). It is also mentioned here that the 
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deceased was the driver cum owner of the vehicle bearing No. AS-12F/5230 

(Motor cycle) and no claim is entertained against him.  Hence, O.P.No. 4 i.e. New 

India Assurance Co. Ltd. cannot be liable for compensation for the deceased 

insured.  

6. On the pleadings aforesaid, following issues were framed- 

1. Whether the accident took place due to rash and negligent driving by 

the driver of the vehicles bearing No. BR-01G/6558( LPT 1210 Truck) 

and AS-12F/5230 (M/cycle)  and whether the drivers are equally 

responsible for the accident? 

2. Whether there was contributory negligence on the part of the deceased 

leading to the accident in question? 

3. Whether the claimant is entitled to get any compensation as prayed for 

and if so, from whom and to what extent?  

7.       I have heard argument advanced by Learned Counsel of both sides. I have 

also perused the documents available in the record.  

 Issue No. 1 and 2   

8. One of the claimants Sri Nirmal Ch. Borah was examined in this case as 

CW-1, who is the father of the deceased Nitul Borah. He deposed in his evidence 

that on 11-07-12 at about 7-40 P.M.  his son Nitul Borah died due to road traffic 

accident while he was  riding his vehicle bearing No. AS-12F/5230 (motor cycle). 

When he reached near Hatibandha, one truck bearing No. BR-01G/6558 driving in 

a rash and negligent manner, knocked down his son for which his son died on the 

spot.  

9.  CW-1 has exhibited the following documents, - 

Ext. 1 Form 54 .  

Ext. 2  P. M. Report. 

Ext. 3 Identity Card. 

Ext. 4 death certificate of the deceased. 
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Ext. 5 driving licence. 

Ext. 6 registration certificate of motor cycle. 

10. In his cross-examination CW-1 has replied that his son was driving the 

motor cycle bearing No.AS-12F/5230 which belonged to him(deceased). He has 

not submitted any document regarding his duty at Hatibondha. He has not lodged 

FIR in connection with the accident. He had not seen the accident.  

11. Another claimant Smti. Pinky Borah, though she has submitted her 

evidence on affidavit but later on she did not appear before the Court to face 

cross-examination. Hence, her evidence was expunged.  

12. Ext. 1 is the accident information report from which it reveals that an 

accident occurred on 11-07-12 at about 7-40 P.M. at Hatibondha NH-37-A and 

Nitul Borah died due to the alleged accident. The vehicle bearing No. BR-01G/6558 

(Truck) was alleged to be responsible for causing the death of the deceased. 

Ejahar was lodged by one Sri Dayaram Saikia, S.I. of police alleging involvement 

of the vehicle bearing No. BR-01G/6558 (Truck) causing death of two constables 

Nitul Borah and Sultan Mamud, who were employed on security duty at 

Kaliabhumura Bridge. On the basis of the ejahar, one case was registered vide 

Ulluoni P.S. case No. 83/12 u/s- 279/304(A)/427 IPC and charge sheet was 

submitted against the driver of the truck Sanjeeb Ray u/s- 279/304(A)/427 IPC  

13.    To determine the negligence, I am being guided by the judgment reported 

in 2009 ACJ 287, National Insurance Company Limited Vs. Pushpa Rana wherein  it 

was held that in case the petitioner files the certified copy of the criminal record or 

the criminal record showing the completion of the investigation by the police or 

the issuance of charge sheet under section 279/304 A IPC or the certified copy of 

the FIR or in addition the recovery memo and the mechanical inspection report of 

the offending vehicle, these documents are sufficient proof to reach to the 

conclusion that the driver was negligent. 

14. In the case of  Kaushnumma Begum and others v/s New India Assurance 

Company Limited, 2001 ACJ 421 SC, it was held that  the issue of wrongful act or 

omission on the part of driver of the motor vehicle involved in the accident has 

been left to a secondary importance and mere use or involvement of motor vehicle 

https://indiankanoon.org/doc/1270101/
https://indiankanoon.org/doc/409589/
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in causing bodily injuries or death to a human being or damage to property would 

made the petition maintainable under section 166 and 140of the Act. It is also 

settled law that the term rashness and negligence has to be construed lightly while 

making a decision on a petition for claim for the same as compared to the word 

rashness and negligence as finds mention in the Indian Penal Code. This is 

because the chapter in the Motor Vehicle Act dealing with compensation is a 

benevolent legislation and not a penal one.  

15. Therefore, in view of the above, it can be said that deceased Nitul 

Borah sustained fatal injuries in the alleged accident due to rash and negligent 

driving by the driver of the offending vehicle bearing No.BR-01G/6558(Truck) . 

Hence, issue No. 1 and 2 are decided in favour of the claimants. 

 Issue No. 3, 

16. Though two vehicles were involved in the alleged accident but it was 

alleged  that the  accident occurred  due to rash and negligent driving by the 

vehicle BR-01G/6558(truck) and   charge sheet was submitted against the driver 

of the truck bearing No. BR-01G/6558(Truck) . The said vehicle was insured with 

Oriental Insurance Co. Ltd. vide policy No. 321202/31/2012/4644 valid up to 30-

01-13. The accident occurred on 11-07-12. It transpires that the accident occurred 

during the subsistence of the policy of the vehicle. So, O.P. No. 3 i.e. Oriental 

Insurance Co. Ltd. is liable to pay the compensation to the claimant.  

17. According to the claimant, the deceased was working as Constable in 

Assam battalion. To prove the fact, one witness was examined in the case as CW-

2 i.e. Momtaz Uddin Ahmed, who is Asstt. Commander, Kusumtala 12 Battalion 

Jamugurihat.  He deposed in his evidence that the deceased Nitul Borah was 

working as constable in Kusumtala 12 Battalion Head Quarter Jamugurihat. The 

deceased Nitul Borah died on 11-07-12 due to the alleged accident. On the date of 

accident, the deceased was employed in southern side of Kaliabhumura Bridge. He 

was on duty. The deceased drew the salary at the time of his death amounting to 

Rs. 15,433/-.  

18.    In claim petition as well as post mortem report the age of the deceased 

has been mentioned as 27 years but in driving licence of the deceased it reveals 

https://indiankanoon.org/doc/136948773/
https://indiankanoon.org/doc/32775809/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/785258/
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that he was born on 25-12-1982. The accident occurred in the year 2012. So, the 

deceased was around 30 years of age at the time of accident.  

19. From Ext 7 it reveals that the gross salary of the deceased was Rs 15433/-. 

It is settled law that all allowances form part of salary and are not to be deducted. 

20. In the case of Vimal Kanwar and others Appellant –Vs- Kishorre Dan & Ors. 

respondents Civil Appeal No. 5513 of 2012 ( arising out of SLP(C) No. 6367 of 

2012 dtd. 03-05-13. Hon’ble Apex Court held that salary of deceased employee as 

shown in the last pay certificate should be accepted.  

21. In the said case before Hon’ble Apex Court there was no evidence that 

employer deducted TDS. It was held that deduction for GPF, state insurance, bank 

balance, shares, fixed deposits, family pension or salary receivable by claimant on 

compassionate appointment are not liable for deduction. It was also held that in 

case of salaried government employee his income means actual income less 

income tax assessee.  

22. So, income of the deceased can be taken as Rs. 15,433/- as per last pay 

certificate.  

23. As per the case of Sarla Verma -vs.- DTC,(AIR 2009(6) SC 121) the 

multiplier would be 17.  

24. In the  case of Sarla Verma and Ors Vs- DTC and another Hon’ble Supreme 

Court has held that in case of married person the deduction will be 1/3rd  when 

there are 2/3 dependents .  Further in the case titled S. Jasbir Singh and another 

Vs- National Insurance Co. Ltd. MAC appeal 92/2010, Hon’ble Delhi High Court has 

held that in case there is only one dependent 50% of the amount is liable to be 

deducted towards personal and living expenses. It is evident from the record that 

the claimant No. 1 Nirmal Ch. Borah , is the father of the deceased and the 

claimant No. 2 Pinky Borah claimed to be the wife of   the deceased but no any 

document is available in the record to show that she is the wife of the deceased. 

Though Pinky Borah has submitted evidence on affidavit but she did not appear 

before the Court to face cross-examination. So, it cannot be presumed that Pinky 

Borah is the wife of the deceased. Therefore, 50 % of his income is to be 



 

Page 8 of 10 
 

deducted with a presumption that had the deceased  been alive, he could have 

spent 50 % for his personal expenses.  

25. So, in view of the aforesaid discussion, in the instant case the computation 

of compensation is awarded as follows:- 

A) Annual income of the deceased Rs. 15,433X 12   = Rs. 1,85,196/-.  

B) After deducting 50% of the annual income of the deceased, amount 

comes to          =Rs.  92,598/-. 

C) After multiplied with multiplier, amount comes to  

Rs. 92,598/- X 17                                          =Rs. 15,74,166/- 

D) Funeral expenses         =Rs.     15,000/-  

E) Loss of Estate          =Rs.     15,000/- 

 

  TOTAL    =  Rs.  16,04,166/-( 

Rupees sixteen   lakhs four  thousand one hundred sixty six)only. 

26. Hence, issue No. 3 is decided accordingly. 

 
                                  O R D E R 

 
 

 In the result, the claim petition is allowed, awarding Rs. 16,04,166/-( 

Rupees sixteen   lakhs four  thousand one hundred sixty six)only with 

interest thereon @ 6% per annum from the date of filing  evidence on affidavit  

i.e. 27-03-2017 till realisation. O.P No.3 i.e. Oriental Insurance Co. Ltd.  is directed 

to  deposit the awarded amount in favour of the claimant No. 1 Sri Nirmal Ch. 

Borah with State Bank of India Main Branch , Tezpur against Account of the 

claimant within a period of 90( ninety ) days from the date of receipt of the order. 

Upon the aforesaid amount being deposited, the State Bank of India, Main 

Branch Tezpur is directed to keep 50% of the awarded amount in the fixed deposit 

Account in the following direction-  

i) The interest of the fixed deposit be paid to the claimant Nirmal Ch.  

      Borah by Automatic credit of interest of his Savings bank account 

      with Sate Bank of India, Main Branch, Tezpur. 

 (ii)     No cheque book be issued to the claimant No. 1 without the 

         permission of the court.  
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(iii) The original fixed deposit receipts shall be retained by the bank in 

      the safe custody. However, the original pass book shall be given to 

     the claimant No. 1 along with photocopy of the FDRs. 

(iv) The original fixed deposit receipt shall be handed over to the 

      claimant No. 1 on the expiry of the period of the FDRs. 

(v) No loan, advance or withdrawal shall be allowed on the said fixed  

     deposit receipts without the permission of the court.  

(vi) Half Yearly statements of account be filed by the Bank in this court.  

(vii) The claimant No. 1 shall furnish all the relevant documents for 

                    opening of the Saving Bank Account and fixed deposit account to  

                    the Branch Manager, State Bank of India, Main Branch, Tezpur.  

(viii) On the request of the claimant No. 1 the bank shall transfer Saving  

      Bank Account to any other State Bank of India according to his 

      convenience. 

      The O.P. No. 3 i.e. Oriental Insurance Co. Ltd. is directed to 

file the compliance report of their having deposited the awarded 

amount with the State Bank of India, Tezpur Main Branch in this 

Tribunal within a period of 90(ninety ) days from today.  

  The O.P. No. 3 shall intimate to the claimant Nirmal Ch. 

Borah about it having deposited the cheque in favour of the 

claimant in terms of the award, at the address of the claimant 

mentioned at the title of the award, so as to facilitate him to 

withdrawn the same.    

 

 Given under my hand and seal on this 9th day of 

November, 2017. 

 

        ( M. Nandi.) 
              Member,         Member, 
Motor Accident Claims Tribunal,         Motor Accident Claims Tribunal, 
         Sonitpur, Tezpur.                 Sonitpur,  
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                         A N N E X U R E 

1.Witness of the Claimants: 

(i) Sri Nirmal Ch. Borah, 
(ii)Sri Mamtazuddin Ahmed. 

 
2. Witness of the Defence: 

     None  

3. Claimant’s Exhibits: 

Ext. 1 Form 54 .  

Ext. 2  P. M. Report. 

Ext. 3 Identity Card. 

Ext. 4 death certificate of the deceased. 

Ext. 5 driving licence. 

Ext. 6 registration certificate of motor cycle. 

4. Exhibits of the defence 

          Nil 

(M. Nandi.) 

   Member 

     MACT, Sonitpur, Tezpur. 


